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Dear Madam, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 of 1956 (“the Act”): G LOUW (“complainant”) v SOUTH AFRICAN 

RETIREMENT ANNUITY FUND (“first respondent”) AND OLD MUTUAL LIFE 

ASSURANCE COMPANY (SA) LTD  (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the payment of pension interest to the 

complainant. 

 

1.2 The complaint was received by this Tribunal on 6 April 2016. A letter 

acknowledging receipt of the complaint was sent to the complainant on 

14 April 2016. On the same date, a copy of the complaint was 

dispatched to the respondents requesting them to file their responses 

by 12 May 2016. A response was received from the second respondent 
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on behalf of the first respondent on 12 May 2016. No further 

submissions were received from the parties.  

 

1.3 After considering the written submissions, it is considered unnecessary 

to hold a hearing in this matter. As the background facts are known to 

the parties, only those facts that are pertinent to the issues raised 

herein will be repeated. The determination and reasons therefor appear 

below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the former spouse of Mr JA Louw (“Mr Louw”) who 

was a member of the first respondent until his death on 15 May 2014. 

The marriage between the complainant and Mr Louw was dissolved in 

terms of a divorce order that was issued on 15 September 2003 by the 

former Eastern Circuit Local Division of the Cape of Good Hope 

Provincial Division. 

 

2.2 Clause 5.4.3 of the divorce order for the purposes of this determination 

reads as follows: 

 

   “5.4.3 … Indien „n  pensioenbelang en/of uittredingsannuiteitsbelang 

uitkeer, sal die ander party geregtig wees op helfte van die netto 

opbrengs daarvan en onderneem die partye om sodanige 

dokumentasie te onderteken en/of sodanige handelinge te verrig as 

wat nodig mag wees ten einde die regte van die partye hiertoe 

vermeld en/of die bepallings hiervan behoorlik te implimenteer. Die 

Verweerder plaas dan op record dat die Eiseres uit hoofed van die 

terme hiervan mede eienaar is en/or word van al die Verweerder se 

pensioenbelang en/of belange en/of uittredingsannuiteitsfondsblang 

en/of belongs nie geidentifiseer en, dat die Eiseres in besonder, 

geregtig sal wees om wanneer sodanige pensioenbelang en/of 

belange en/of uittredingsannuiteitsfondsbelang en/of belange uitkeer, 

op helfte van die waarde van sodanige uitkeringsbedrag op daardie 

stadium.”  
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2.3 The complainant requested the first respondent to pay 50% of the 

proceeds of Mr Louw‟s pension interest. However, the first respondent 

refused to accede to the complainant‟s request on the grounds that the 

divorce order does not comply with the provisions of the Divorce Act 

No. 70 of 1979 (“the Divorce Act”).  

 

2.4 Following the death of Mr Louw, the first respondent paid a death 

benefit in the amount of R54 891.54 to his nominee, Ms Valerie de 

Koker. The refusal of the first respondent to pay 50% of Mr Louw‟s  

pension interest to the complainant in terms of the divorce order is the 

subject matter of this complaint. 

 

[3] COMPLAINT 

 

3.1 The complainant states that in terms of the divorce order and 

settlement agreement she is entitled to 50% of the proceeds of Mr 

Louw‟s retirement annuity policy. However, she submits that the 

second respondent declined to acknowledge her claim on the grounds 

that the wording in the divorce order does not comply with the 

prescribed requirements. She states that her attorneys have evaluated 

the divorce order and settlement agreement and are unable to 

ascertain as to how the order fails to comply with the Divorce Act.  

 

3.2 The complainant submits that she was advised to approach a court of 

law to amend the divorce order. However, she asserts that she does 

not agree and finds the proposed process unnecessary and 

cumbersome as it would result in hefty legal costs. Thus, she contends 

that the second respondent did not act in good faith and the reasons 

furnished for the refusal to pay the pension interest do not hold water. 

The complainant requests that the first respondent be ordered to pay 

her share of the pension interest as ordered. Alternatively, the 

respondents should furnish clear and proper reasons why her claim 

was rejected. 
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[4] RESPONSE  

 

4.1 The second respondent confirmed that Mr Louw passed away on       

15 May 2014 and a death benefit in the amount of R54 891.54 became 

available for allocation in terms of section 37C of the Act. It states that 

Mr Louw nominated Ms Valerie de Koker (former girlfriend) in 2008 as 

a beneficiary. Mr Louw was married to the complainant, but their 

marriage ended in divorce on 15 September 2003.  

 

4.2 The second respondent indicates that Mr Louw was unemployed at the 

time of his death and had no dependants. The first respondent 

investigated the matter and established that clause 5.4.3 in the divorce 

order essentially entitles the complainant to 50% of the proceeds of Mr 

Louw‟s retirement annuity policy and stipulates that the complainant 

will be a co-owner of the policy. The divorce order further states that 

changes would be made to the contract to enforce the agreement. The 

complainant‟s legal representatives were informed that the wording in 

the divorce order did not comply with the legislative provision and is 

therefore not binding on the first respondent. The second respondent 

states that the divorce order does not meet the requirements of 

sections 1, 7(7) and (8) of the Divorce Act as the calculation of the 

amount owing was not aligned with the definition of pension interest. 

There was no allocation in terms of section 7(7) and (8) of the Divorce 

Act which would be binding on the first respondent in terms of section 

37D(4) of the Act. Thus, it asserts that any purported deduction from 

Mr Louw‟s pension interest would be contrary to section 37A of the Act. 

 

4.3 The second respondent states that in November 2015 it provided the 

complainant‟s legal representatives with further reasons why the 

divorce order cannot be acted upon. It, inter alia, referred to a ruling in 

the matter of Old Mutual Life Assurance Company (SA) Ltd and 

Another v Swemmer [2004] 4 BPLR 5581 (SCA) at page 5590 were it 
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was held that a claim for divorce benefit by a non-member ex-spouse 

will only be enforceable against the fund if it deals with the division of 

pension interest. It was further held that if the divorce order does not 

deal with the division of pension interest, the order needs to be 

amended by a court before it will be enforceable against a fund. Thus, 

it was on this basis that the complainant‟s attorneys were advised to 

amend the divorce order. The second respondent states that the 

complainant‟s legal representatives were informed that if no notice to 

amend the order is received with 20 days of the date of the letter dated 

November 2015, it shall treat the retirement annuity policy as if there 

was no valid divorce order against the first respondent. It also indicated 

that it did not want to unduly delay the allocation of the death benefit to 

the dependants or nominees of Mr Louw.  

 

4.4 The second respondent states that the complainant‟s legal 

representatives failed to revert back to the first respondent within the 

stipulated period and as a result, it proceeded to allocate the death 

benefit in terms of section 37C of the Act. It was only on 15 March 

2016 that the complainant‟s legal representatives informed the first 

respondent that it would be taking the matter up with this Tribunal and 

instructed it to withhold payment. Therefore, the second respondent 

submits that the first respondent completed its investigation in terms of 

section 37C and made a final decision on 15 June 2015 to allocate 

100% of the death benefit to Ms Valerie de Koker.  

 

 

 

 

[5] DETERMINATION AND REASONS THEREFOR  

 

 Introduction 
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5.1 The issue that falls for determination is whether or not the first 

respondent‟s refusal to pay the complainant 50% of Mr Louw‟s pension 

interest is reasonable and justifiable in terms of the Act, read together 

with the Divorce Act.  

 

The complainant’s entitlement to the pension interest 

  

5.2 The first respondent submitted that it is not bound by the divorce order 

as it does not comply with the provisions of the Divorce Act read with 

section 37D(4) of the Act. Section 37A of the Act provides that pension 

benefits and rights may not be transferred, ceded, reduced or subject 

to attachment. The apposite portion of section 37A of the Act reads as 

follows: 

 

“Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No. 58 

of 1962), and the Maintenance Act, 1998, no benefit provided for in the rules of 

a registered fund (including an annuity purchased or to be purchased by the 

said fund from an insurer for a member), or a right to such benefit, or right in 

respect of contributions made by or on behalf of a member, shall, 

notwithstanding anything to the contrary contained in the rules of such a fund, 

be capable of being reduced, transferred, otherwise ceded, or of being pledged 

or hypothecated, or be liable to be attached or subjected to any form of 

execution under a judgment or order of a court of law… and in the event of the 

member or beneficiary concerned attempting to transfer or otherwise cede, or 

to pledge or hypothecate, such benefit or right, the fund concerned may 

withhold or suspend payment thereof… .”  

 

5.3 Thus, as a general rule pension benefits may not be reduced, 

transferred, ceded or pledged save to the extent permitted by the Act, 

the Income Tax Act and the Maintenance Act. In the context of divorce 

matters, section 37A(1) of the Act must be read together with section 

7(7) and (8) of the Divorce Act, which allows a court to transfer a 

portion of the member spouse‟s pension interest and pay it to the non-

member spouse upon divorce. 
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5.4 “Pension interest” is defined in section 1 of the Divorce Act as follows: 

 

“Pension interest”, in relation to a party to a divorce action who- 

 

(a)  is a member of a pension fund (excluding a retirement annuity fund), 

means the benefit to which that party as such a member would have 

been entitled in terms of the rules of that fund if his membership of 

the fund would have been terminated on the date of the divorce on 

account of his registration from his office;  

 

(b)   is a member of a retirement annuity fund which was bona fide 

established for the purpose of providing life annuities  for the 

members of the fund, and which is a pension fund, means the total 

amount of the party‟s contributions to the fund up to the date of the 

divorce, together with a total amount of annual simple interest on 

those contributions up to that date, calculated at the same rate as the 

rate prescribed as at the date by the Minister of Justice in terms of 

section 1(2) of the Prescribed Rate of Interest Act, 1975 (Act No.55 of 

1975), for the purpose of the Act.” 

 

5.5 Section 7(7) and (8) of the Divorce Act creates an exception to the 

general statutory prohibition set out in section 37A(1) of the Act. 

Therefore, a divorce court is allowed to transfer a portion of a member 

spouse‟s notional benefit to the non-member spouse as at the date of 

the divorce order. It is clear that in terms of the amended section 

37D(1)(e) of the Act the divorce benefit accrues to the non-member 

spouse on the date of divorce. 

 

5.6 However, cognizance should be taken of the fact that the non-member 

spouse is entitled to a portion of the member spouse‟s notional benefit 

only if it qualifies as pension interest as defined and if it falls within the 

ambit of sections 7(7) and (8) of the Divorce Act read together section 

37D(4) of the Act. Section 37D(4)(a) of the Act regulates the division 

and payment of pension interest from a pension fund and provides as 

follows:   
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 “For purposes of section 7(8)(a) of the Divorce Act, 1979 (Act No. 70 of 

1979), the portion of the pension interest assigned to the non-member 

spouse in terms of a decree of divorce or decree for the dissolution of a 

customary marriage is deemed to accrue to the member on the date on 

which the decree of divorce or decree for (the dissolution of a customary 

marriage is granted, and, on the written submission of the court order by the 

non-member spouse- 

 

(i) must be deducted by - 

 

(aa) the pension fund or pension funds named in or identifiable 

from the decree; 

 

(bb) the pension fund or pension funds to which the pension fund 

referred to in item (aa) transferred the pension interest 

referred to in the decree: 

 

(ii) must be deducted on the date on which an election is made or, if no 

election is made within the period referred to in paragraph (b)(i), the 

date on which that period expires; and 

 

(iii) must reduce the member‟s accrued benefits or minimum individual 

reserve at the date of the decree.” 

 

5.7 In casu, clause 5.4.3 of the divorce order does not comply with the 

definition of pension interest as defined in the Divorce Act as it refers to 

the accrual of the pension interest on date on which the retirement 

annuity policy matures. As stated in section 37D(4)(a) of the Act, 

pension interest accrues on the date on which the divorce order is 

granted. Thus, the divorce order is contrary to the provisions of section 

37D(4)(a) read with the definition of pension interest in the Divorce Act. 

Further, section 37D(4)(i)(aa) of the Act requires that the pension fund 

must be named or identifiable from the decree of divorce. In this matter 

the name of the fund concerned was not named and is not identifiable 

from the divorce settlement agreement.  
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5.8 There is uncontested submission that the complainant‟s legal 

representatives were advised to approach a court of law to amend to 

the divorce order in a communicated dated November 2015. The 

second respondent was legally correct in requesting the complainant‟s 

legal representatives to amend the divorce order as it is not 

enforceable against it. Therefore, in light of the fact that the divorce 

order does not comply with the definition of pension interest in the 

Divorce Act and section 37D(4)(a) of the Act, this Tribunal is not in a 

position to order the first respondent to pay the complainant 50% of Mr 

Louw‟s pension interest.   

 

5.9 In the matter of Old Mutual Life Assurance Company (SA) Limited and 

Another v Swemmer [2004] 4 BPLR 5581 (SCA) at 5590G-H, the 

Supreme Court of Appeal indicated the following in relation to divorce 

orders:  

 

“This case cogently illustrates the importance of deeds of settlement and 

divorce orders relating to pension interests being formulated very carefully 

indeed in order to ensure that they fall within the ambit of subsection 7(7) and 

(8) of the Divorce Act. If this is done, then all that would be required of the 

pension fund in question is to perform administrative functions to give effect to 

the order, without the rights of the fund or the relationship between the fund 

and the member spouse being affected in any way.” 

 

5.10 Therefore, as presently formulated, the relevant clause regulating 

divorce benefit in the settlement agreement falls outside the ambit of 

the definition of pension interest, section 7(7) and (8) of the Divorce Act 

read together with section 37D(4) of the Act. It follows that the divorce 

order is not binding on the first respondent and incapable of 

enforcement. The first respondent‟s refusal to pay the complainant‟s 

pension interest is reasonable and justifiable in terms of the Act read 

together with the Divorce Act. 

 

The payment of a death benefit to the deceased’s nominee 
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5.11 It is clear from the submissions that the board of the first respondent 

had to distribute Mr Louw‟s death benefit in terms of section 37C of the 

Act following his death on 15 May 2014. This had to be done in order to 

avoid undue and unjustifiable delay in the distribution of the death 

benefit as there was no valid or enforceable divorce order against the 

first respondent.  

 

5.12 Section 37C of the Act regulates the distribution of death benefits in 

order to ensure that the deceased‟s dependants are not left destitute 

upon his death. It is the board‟s responsibility to conduct a thorough 

investigation to determine the beneficiaries and thereafter make an 

equitable distribution of the death benefit (see Kruger v Central 

Retirement Annuity Fund [2002] 7 BPLR 3643 (PFA) at 3648F-G).  

 

5.13 As there is only a nominee in this matter, section 37C(1)(b) of the Act 

applies and it reads as follows:  

 

“(b)  If the fund does not become aware of or cannot trace any dependant of 

the member within twelve months of the death of the member, and the 

member has designated in writing to the fund a nominee who is not a 

dependant of the member, to receive the benefit or such portion of the 

benefit as is specified by the member in writing to the fund, the benefit 

or such portion of the benefit shall be paid to such nominee …”   

 

5.14 It is clear that the marriage between the complainant and Mr Louw 

terminated on 15 September 2003 and as at the date of his death on 

15 May 2014, he was unemployed and had no dependants. Thus, the 

complainant was not dependent on Mr Louw as at the date of his 

death. However, Mr Louw nominated his former girlfriend, Ms Valerie 

de Koker in 2008 to receive his death benefit. In light of the fact that Mr 

Louw was not survived by any dependant (only a nominee), the board 

of the first respondent correctly allocated 100% of the death benefit to 

Ms Valerie de Koker.  The board of the first respondent acted lawfully 
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and justifiably in terms of section 37C(1)(b) of the Act and there is 

nothing which shows that it did not exercise its discretion reasonably. 

  

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is hereby dismissed. 

  

 

DATED AT PRETORIA ON THIS 05TH DAY OF SEPTEMBER 2016 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Section 30M Filing: High Court  

Complainant was represented by Rauch/Gertenbach Attorneys 

Respondents unrepresented   

 

 

 


